IN THE CIRCUIT COURT OF THE
ELEVENTH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA
APPELLATE DIVISION
CASE NO. 18-000032-AP 01
L.T. CASE No.
City of Miami Resolution No. R-17-0622
MIAMI-DADE COUNTY,
Petitioner,

v.
CITY OF MIAMI,

Respondent.
______________________________/
MIAMI-DADE COUNTY’S REPLY BRIEF
Miami-Dade County, Florida (the “County”) hereby submits this brief in reply
to the City of Miami’s Response to Petition for Writ of Certiorari.
I.

The HEPB Appellants Lacked Standing Below

In its petition, the County argues that the City Commission departed from the
essential requirements of the law when it found that Barbara Lange and Katrina
Morris (the “HEPB Appellants”) had standing to appeal to the City Commission the
HEP Board’s decision granting the County’s application for a certificate of
appropriateness. Pet. at 22-28.1

Citations herein to “Pet.” refer to Miami-Dade County’s Petition for Writ of
Certiorari, while “Pet. App.” refers to the County’s Appendix to Petition for Writ of
Certiorari, both of which were filed together on February 1, 2018.
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The City responds that the HEP Appellants had standing and constitute
“aggrieved part[ies]” within the meaning of the City Code because they are
homeowners who live in “close proximity” to the Playhouse and Ms. Lange is also
“a member of several neighborhood associations concerned with historic
preservation in [C]oconut [G]rove and has long-standing involvement in these
[historic preservation] issues.” Resp. at 24.2
But Florida courts have held that being “aggrieved” or “adversely affected”
for purposes of standing requires a party to show a specific injury, such as a direct
impact to the party’s property or legal rights, and not just a “general interest” in the
matter that is no greater than that of other residents. See Renard v. Dade Cnty., 261
So. 2d 832, 837 (Fla. 1972); O'Connell v. Florida Dept. of Cmty. Affairs, 874 So. 2d
673, 675 (Fla. 4th DCA 2004); Pichette v. City of N. Miami, 642 So. 2d 1165, 1166
(Fla. 3d DCA 1994).
The City does not contend that the HEPB Appellants have made the showing
necessitated by this case law, nor could it.3 Instead, the City contends that the City

Citations herein to “Resp.” refer to City of Miami’s Response to Petition for
Writ of Certiorari, filed on June 1, 2018.
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Living more than a mile away from the Playhouse and having a general
interest in historic preservation is insufficient to establish a specific injury; the HEPB
Appellants have not shown, by virtue of where they live and what they’ve done, that
they are situated any differently, and have suffered any greater injury, than other
residents of the City living in Coconut Grove. See Pet. at 25-26 (citing cases).
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Commission was entitled to construe its Code more liberally to find that the HEPB
Appellants had standing notwithstanding such case law, and that the City’s
interpretation of its own Code is entitled to deference. Resp. at 25.
But, as the County explained in its petition, absent an express provision in the
City Code setting forth a more liberal standard—which does not exist here—the
same rules that govern standing in state court also govern whether a party is
“aggrieved” in proceedings before the local government’s decision making body.
See Chabau v. Dade County, 385 So. 2d 129 (Fla. 3d DCA 1980).4 Any contrary
interpretation is therefore not reasonable and, as such, not entitled to deference. See
Legal Envtl. Assistance Found., Inc. v. Bd. of Cty. Comm'rs of Brevard Cty., 642 So.
2d 1081, 1084 (Fla. 1994) (“When an agency’s construction amounts to an
unreasonable interpretation, or is clearly erroneous, it cannot stand.”); Town of
Longboat Key v. Islandside Prop. Owners Coal., LLC, 95 So. 3d 1037, 1042 (Fla.
2d DCA 2012) (“As the wording of its laws binds a legislature, the Town is bound
by the wording of its Code”).
Accordingly, the City Commission departed from the essential requirements
of the law when it concluded, contrary to applicable case law and the wording of its
Code, that the HEPB Appellants had standing as “aggrieved part[ies]” below.

The City does not argue that Chabau is inapplicable here; it simply ignores
the case. Resp. at 23-25.
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II.

The City Commission’s Arbitrary Condition that the Restored
Playhouse Have at Least 600 Seats, Contingent on an Additional
$20 Million Pledged within 100 days, Departs from the Essential
Requirements of the Law, is Unsupported by Substantial
Competent Evidence, and is Also Now Moot

As the County argues in its petition, the City Commission departed from the
essential requirements of the law when it imposed an arbitrary condition mandating
that the restored Playhouse have at least 600 seats, and compounded the arbitrariness
when it made that condition contingent upon the pledging of an additional
$20 million within 100 days. The condition also lacks any evidentiary support in
the record.
In response, the City maintains that the condition is not contrary to law and
fact because 600 seats is closer to the number originally in the theater than the 300
seats proposed by the County. Resp. 28-29. But the theater never had 600 seats,
and the record evidence does not support any such requirement. To the contrary, the
uncontested record evidence is that the theater started out with 1,100 to 1,500 seats,
and later housed between 800 and 1,100 seats during the course of its operation. Pet.
App. Ex. A at 8; Pet. App. Ex. B at 107. When the City Commission raised the
possibility of the condition during its deliberations below, the County specifically
advised that “600 seats has nothing to do with the historic nature of this building.”
Id. at 164-65. Faced with such evidence, the City Commission was not at liberty to
arbitrarily impose a 600-seat requirement on the County, contingent on sufficient
4

fundraising within a time certain. See Jesus Fellowship v. Miami-Dade County, 752
So. 2d 708 (Fla. 3d DCA 2000); Village of Palmetto Bay v. Palmer Trinity Private
School, Inc., 128 So. 3d 19, 24 (Fla. 3d DCA 2012).5
The City nevertheless contends that record evidence shows the 300-seat
theater proposed by the County was itself inconsistent with the historic designation
and that therefore “the [City] Commission could have denied the certificate of
appropriateness outright, or required a minimum of 1500 seats[,] which was the
original capacity.”6

Resp. at 29. Fair enough. But that’s not what the City

Commission did here. Instead, it did what it could not do: arbitrarily pick an
alternative number with no evidentiary support in the record and then tie it to a
fundraising contingency unrelated to historic preservation.
The City unavailingly argues that Jesus Fellowship and Palmer Trinity are
not on point because: first, in those cases there was no substantial competent
evidence to support the decisions made, while there is record evidence to support the
600-seat requirement here; and second, those cases involved zoning applications for
special exceptions, whereas this case involves an application for certificate of
appropriateness. As explained above, however, there is no more evidentiary support
for the 600-seat requirement in this case than there was for the arbitrary student caps
imposed in those cases. That each of those cases involved an application for special
exception, rather than a certificate of appropriateness, is also irrelevant. Both types
of applications are decided in quasi-judicial proceedings in which the decision
reached must be supported by substantial competent evidence in the record, and in
both of those cases—as here—such evidence was lacking.
5

Although the theater did not originally house 300 seats, the County’s plan to
rehabilitate the Playhouse was supported by the City’s historic preservation staff and
approved by the HEP Board because it honors the historic nature of the site and
respects historic spatial relationships within it. Pet. at 15-16.
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Indeed, imposing the fundraising contingency went well beyond the City
Commission’s proper purview in this matter, as it has nothing to do with historic
preservation and whether, based on the governing 2005 designation, the County is
entitled to a certificated of appropriateness to carry out its plan to rehabilitate the
Playhouse. Pet. 29-30
Notably, the City does not defend the fundraising contingency in its response.
Instead, the City argues only that the County may not challenge the fundraising
contingency because it was included to “defray any economic burden on the County”
of adding additional seats and that the contingency thus inures to the County’s
benefit. Id. at 29-30 (citing Clear Channel Communications, Inc. v. City of North
Bay Village, 911 So. 2d 188 (Fla. 3d DCA 2005), for the proposition that “[t]he
County may not challenge a condition that inures to its benefit”).7
But it is puzzling to think that the fundraising contingency would benefit the
County when it is inextricably tied to the baseless and unsupported condition
requiring the County to build a 600-seat theater that it never asked for. Moreover,
how the County would receive or be able to use the $20 million for its plan to restore
Clear Channel is inapposite to these facts. It did not concern whether a
condition to a local government’s quasi-judicial decision may be challenged where
it purportedly inures to the appellant’s benefit. Instead, the case was about
preservation of error for appellate review and, in that context, the Third District
Court of Appeal remarked that “[a]ppellate review is confined to issues decided
adversely to appellant's position, or issues that were preserved with a sufficiently
specific objection below.” Clear Channel Commc’ns, Inc., 911 So. 2d at 189-90.
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the Playhouse remains a mystery, as the City did not specify as much in its
resolution.
In any event, the 600-seat condition is now moot because the fundraising
contingency was not satisfied in the time allowed. Conditions a. and c. of the City’s
resolution provide:
a.

The [t]heatre portion of the Playhouse shall be developed with a
minimum of six hundred (600) seats, which number of seats,
while it presents a compromise and reduction from the traditional
seating, is more in keeping with the historic number of seats in
effect during the active operations of the Playhouse as a
renowned and celebrated [t]heatre. This subsection is subject to
the funding contingency stated in subsection c below. If the
funding is not timely and fully obtained as required by
subsection c below, the [t]heatre seating will automatically
revert to not less than three hundred (300) seats.
*

c.

*

*

If, by March 24, 2018, a minimum of $20,000,000.00 is not
pledged for the larger, 600-seat [t]heater, as shown by existing
funds (cash or equivalent) in customary financial documents
to the satisfaction of the City Manager or his designee, then this
subsection and subsection a [requiring that the theater be
developed with a minimum of 600 seats] shall automatically
[s]unset and be of no further force and effect and will be deemed
void due to failure to have that required funding secured. The
[t]heater portion of the Playhouse shall then be developed with a
minimum of three hundred (300) seats.

Pet. App. Ex. L (Res. No. R-17-0622) (emphasis supplied).
By correspondence dated March 28, 2018, the County inquired of the City
whether the funding contingency had been satisfied and thereafter made a public
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records request pursuant to Chapter 119, Florida Statutes, for all records received by
the City regarding satisfaction of the funding contingency, including:
copies of all documents received by the City Manager, the City
Manager’s designee, [the City Attorney’s] office, or any other
applicable City department or official concerning whether “a minimum
of $20,000,000.00 is . . . pledged for the larger, 600-seat [t]heatre, as
shown by existing funds (cash or its equivalent) in customary financial
documents.”
See Ex. A hereto. In response, the City advised that “[it] does not have any
documents responsive to this request,” meaning that the fundraising contingency
was not timely (or, heretofore, even untimely) satisfied. Id. Accordingly, as stated
in the resolution, the condition requiring the restored Playhouse to have at least 600
seats, contingent on an additional $20 million pledged within 100 days, is “of no
further force and effect and will be deemed void[.]” Pet. App. Ex. L.
III.

The Condition that the Playhouse Structure, Including Certain
Interior Elements, be Preserved in its Entirety Violates Due
Process, Departs from the Essential Requirements of the Law, and
is Unsupported by Substantial Competent Evidence

The City attempts to justify the condition that the theater auditorium,
including certain interior elements, be preserved in its entirety by pointing out that
the 2005 historic designation of the property included the entire site and the entire
Playhouse structure. Resp. at 31-33. But the County has not argued otherwise; as
stated in the petition: “[i]t is indisputable that the 2005 historic designation
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encompasses the entire site, and not just the iconic front building; that is reflected in
the designation report’s description of the property boundaries.” Pet. at 32.
But it is equally clear that a designation does not include interior areas, unless
the designation report expressly provides otherwise; and the City Code states that
unless precisely described therein, interior spaces are not deemed part of the
designation. Pet. App. Ex. D (Sec. 23-4(c)(2)(c), City Code) (“Interior spaces not
so described [in the designation report] shall not be subject to review[.]”); see also
Pet. App. Ex. B at 202 (Assistant City Attorney advising that “[t]he code does
provide that interiors are designated when it’s specifically included in the
designation report, otherwise not”).
In this case, the 2005 designation report did not precisely describe or include
any interior elements of the Playhouse; hence, the interior elements were not part of
the designation. Indeed, the governing designation report did not find that either the
entirety of the interiors or the exterior shell of the Playhouse auditorium were
architecturally significant. As detailed in the County’s petition, the undisputed
record evidence is that the exterior shell of the Playhouse auditorium lacks
architectural significance. Pet. at 35.
And proving true the adage that a picture is worth a thousand words,
photographs of the exterior shell included in Arquitectonica’s presentation to the
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HEP Board below show why this is so—the exterior shell is just a dilapidated,
nondescript gray box:

See Ex. B hereto.
While a designation may be later amended to include interior elements, the
City Code requires the same designation process to be followed that was used in the
first instance to designate the building. Pet. App. Ex. B at 202-04. But here, it
wasn’t. Instead, the City Commission decided to do indirectly in the hearing below
that which it could not do directly: require preservation of the interior of the
Playhouse in the course of this certificate of appropriateness proceeding.8

By the way, the City’s own HEP Board—comprised of board members
appointed for their historic preservation expertise and fluency—rejected a
suggestion that the designation report should be amended to include the Playhouse
8
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The City Commission’s resolution nevertheless states that “[t]he [County]
shall protect, restore, and maintain the Solomonic Columns, Proscenium Arches, and
Cherubs currently present in the interior of the Playhouse.”

Pet. App. Ex. L.

(emphasis supplied). Thus, on its face, the resolution violates due process and fails
to hew to the essential requirements of the law because it requires preservation of
the interior in derogation of the City Code process required to amend a designation.
While the County committed to the HEP Board, and again to the City Commission,
that it would survey the interior and incorporate into the new auditorium as many of
the distinctive features, such as the double proscenium arch, as it could, see Pet. App.
Ex. B at 111-12, the City Commission took it upon itself to require more: that the
entire existing auditorium, including certain interior elements in their original
locations, be saved too.
Compounding the error, the language of the motion embodied in the
resolution shows that the condition requiring preservation of the exterior shell of the
auditorium was merely a proxy to save the Playhouse interior. Pet. App. Ex. B at
142-43, 150-51, 156-57 (“So in this particular case, if we’re trying to preserve the
original shell, those [interior] items will simply stay where they are or, you know,

interiors when the matter was raised below. See Pet. at 10 (HEP Board member’s
motion to deny the County’s application because “this Board should be involved
with the interiors of the Playhouse,” and “the Designation Report from 2004 [sic]
should be modified,” died for lack of a second).
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be restored in place. . . . [W]e’re just elevating the level of preservation by keeping
it in the original structure.”). Again, that requirement is inconsistent with the
governing historic designation report and is beyond the scope of the City
Commission’s authority in this proceeding. Pet. at 31-32.
To make the City Commission’s action seem less infirm, however, the City
points to U.S. Secretary of the Interior Standards and the standards in its Code that
speak to the importance of respecting the entire site of a historically designated
property and effecting a minimal amount of change when permission to alter a site
is sought.

Resp. at 33-34.

But those requirements do not license the City

Commission to ignore its Code requirements pertaining to designation of the interior,
as discussed above.
Finally, the City cites record expert testimony from Steven Avdakov and
Richard Heisenbottle to show that the City Commission’s decision to preserve the
shell of the auditorium and certain interior elements is supported by substantial
competent evidence. Id. at 35. Both experts testified that the Playhouse draws
historical significance from “the entire building, not just certain components of the
building,” and that the theater auditorium and its interiors bear historical
significance. Id.
But rather than support the City Commission’s action, such testimony in fact
cuts the other way. In the hearing below, Heisenbottle recognized that the interior
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of the theater is beyond the scope of the subject application, because it was not
protected when the Playhouse was designated in 2005, arguing instead that the
original designation report should be amended to include the interior. Pet. App. Ex.
B at 80-83. Heisenbottle thus recognized that amending the governing designation
through the proper process to include the Playhouse interior elements would be a
necessary prerequisite to requiring the County to preserve those elements here. Far
from supporting what the City Commission did in this proceeding, then, the cited
testimony actually highlights the City’s error: requiring interior preservation when
the governing designation does not support it, and in contravention of the Codemandated processes for amending a governing designation to include it.
Conclusion
Because the HEP Appellants lacked standing below, this Court should issue a
writ of certiorari and quash the City Commission’s decision on that ground alone.
But even if the appeal had been properly before the City Commission below,
the decision it reached is infected by conditions that violate due process, fail to hew
to the essential requirements of the law, and are unsupported by substantial
competent evidence. Even though the County has only objected to certain conditions
of the decision below, the Court may not simply strike out the offending conditions
or portions of the decision under review. Instead, the Court must issue the writ and
quash the decision below in its entirety, “leav[ing] the subject matter, that is, the
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controversy pending before the [City Commission], as if no order or judgment had
been entered” below. Tamiami Trail Tours v. R.R. Com’n, 174 So. 451, 454 (Fla.
1937). “The appellate court has no power when exercising its jurisdiction in
certiorari to enter a judgment on the merits of the controversy under consideration,
nor to direct the respondent to enter any particular order or judgment.” Id.; see also
Nat’l Adver. Co. v. Broward Cnty., 491 So.2d 1262, 1263 (Fla. 4th DCA 1986)
(scope of review “is limited to denying the writ of certiorari or quashing the order
reviewed”). Accordingly, the Court should grant the County’s petition and quash
the decision below in its entirety.
Dated: June 21, 2018
Respectfully Submitted,
ABIGAIL PRICE-WILLIAMS
Miami-Dade County Attorney
Stephen P. Clark Center
111 N.W. 1st Street, Suite 2810
Miami, Florida 33128
By:

/s/

James Edwin Kirtley, Jr.

James Edwin Kirtley, Jr.
Fla. Bar. No. 30433
kirtley@miamidade.gov
Telephone: (305) 375-5151
Dennis A. Kerbel
Fla. Bar No. 610429
dkerbel@miamidade.gov
Telephone: (305) 375-5151
Assistant County Attorneys
Counsel for Miami-Dade County
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